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C 12 no 14 aHuBapsa 2004 roga B ctonnue Pecnybnnkmn Yunum - ropoae CaHTbAro
coctosanca VI KoHrpecc MexayHapoAHOW accoumaunm KOHCTUTYLMOHHOro npasa
noa Aesu3oM "KOHCTUTYUMOHANMU3M: CTapble KOHUenuuu - HoBbi Mmup". B paboTe
KoHrpecca npuHAanm yuyactue 461 npeacrasutens u3 61 cTpaHbl, u3 20
KOHCTUTYLUMOHHbIX CYA0B CO BCEX KOHTMHEHTOB MUpaA, B TOM 4yucne u3 ctpaH CHI -
aeneraunn ApMeHumn u JInTBebl.

B xoae paboTtbl KoHrpecca coctosinncb 4 nnAeHapHbliX U 13 CEeKUMOHHbIX
3acenaHnin. Ha nneHapHbiX 3acegaHunsax 6binm obcyxaeHbl cnegyowme npobnemsol:
"O BaxHocTu rocypgapctea”, "KOHCTUTYUMOHHbIE MOAENN B U3MeHswWweMcs mMupe",
"Pazpabotka ¥“  u3MeHeHme  KoHcTuUTyuun wn  pgemokpatua", "lMpakTuka
CPaBHUTENbHOMO0 KOHCTUTYyLMOHanm3ma".

ObwunpHas  TeMaTuka CEKUMOHHbIX  3acepaaHui 6bina nocesiLeHa
HUXEYNoMSAHYTbIM  Bonpocam: "[llpaBa, rocyaapcrea, HapoAbl W KOPEHHOoEe
HaceneHue", "BHewHMe BAUSAHUSA HA HauumoHanbHble KoHcTuTyuumn", "Csobopa
BblpaXeHuUs, YyacTtHasa XusHb U NHTepHeT", "lMpaBa yenoBeka W 4yacTtHoe npaso",
"MpaBo Ha camoonpegenenme", "CouwmanbHbie W 3KOHOMMYecKkMe npasa",
"KoHCTUTYULUMS, MecCTHas AeMoKkpaTumsa n npeacraBmTenbLCTeo", "MpaBa
TpaHCHaUMOHAaNbLHOro rpa)kgaHcrea", "MexayHapogHoe BO34EeNCTBME Ha
pa3paboTky HaumoHanbHon KoHcTutyummn", "KOHCTUTYyUMSs, NpaBOBOE rocyaapCTBO
n  murpaumsa", "KoHKypupylwue MoAennm  KOHCTUTYLUMOHHbIX  U3MEeHeHun",
"HenncaHble KOHCTUTYLMOHHbIE HOPMbI U MPUHLMNbI".

B obwen cnoxHoctn, Ha KoHrpecce 6bino 3acnywaHo okono 100 goknagos
YYEHbIX-KOHCTUTYLMOHAINCTOB, Crneumannctos B 06N1acTM  KOHCTUTYLMOHHOIO
npasa.

BectHuk "KoctutyumoHHoe npaBocyame" nepuoanmydeckm byaet obpawartbcs K
BonpocaMm, noaHATbiIM Ha KoHrpecce, n nybnmkosaTb AoKnaabl, npeacraBnsiowme
Hanbonbwmnini nHTepec. B HacTosweM BbiNnyCcke BeCTHWKA Nyb6AMKYHOTCS HEKOTOopbie
AOKNaAbl, 3acnylwaHHble Ha cekumun "lpaBo Ha camoonpeaeneHme".
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"MpaBo Ha camoonpegeneHne", "CouwnanbHble WM 3SKOHOMMYEcKMe npasa",
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Houston, Texas
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Resolving Conflict between Self-Determination of Peoples
and the Sovereignty of Nations: Analyzing the Case of Kashmir in India
Introduction

Academic perspective on the issue of self-determination is in abundance as the
International Standards with respect to the Rights of Peoples and their Rights to
self-determination and sovereignty have taken huge steps and advanced in the
last two decades. But with these advances comes the violence that often evolves
around self-determination. Furthermore, when these movements of self-
determination find themselves linked with terrorism, we find ourselves immersed
in a quagmire hitherto seen in the world stage. Against this backdrop, this paper
will revisit the issue of "self-determination” within the context of International Law
as well as the right of sovereign nation, by making a distinction between "internal”
and "external" rights of self-determination. This is critical in our study for both the
comprehension of those asserting their rights and for the defense of those being
accused of illegally depriving those very rights. Additionally, more often than not,
international politics and the alignment of nations either over dramatize or
trivialize the legitimacy of claims for self-determination by casting blinders on the
real issue, or lumping the two separate branches of this self-determination under
one thread. This monograph is an attempt to clarify some of these misconceptions
between internal and external rights of self-determination.

The controversy surrounding the legitimate rights of people for sovereignty
gets murkier in the quagmire of international politics as the rights of a minority
within a Nation State gets misconstrued as the rights of a people. Often times a
Nation State is accused of demeaning and degrading the status of People to that
of a minority by use of state power and thereby hindering their legitimate right of
sovereignty. On the other side of the coin, rogue states, or terrorist outfits utilize
the misguided concept of self-determination for the fulfillment of their nefarious
intentions. How is this possible, when and if in fact, the status of People is clearly
defined in International Law? We will examine this very premise.

An issue that is relevant not only to International Law but also to political
scientists, is to what extent a government may redefine fundamental questions
with respect to the right of self-determination by the use of referenda and
legislation. This is inextricably linked to the idea of a Nation State changing the
constitutional ground rules affecting citizens without their consent? Again, this will
be best analyzed within the context of whether the issue of self-determination is
an external one or an internal one. Because, this will also address the question of
legitimacy for various secessionist movements by either recognizing them as a
violation of people’s fundamental rights by the Nation State or a treason
threatening the sovereignty of a nation.

Finally, international covenants, working groups, legal writings in this regard
have been very successful in developing contexts and scopes regarding self-
determination and the whole International Law has gone through a tremendous
metamorphosis during the last decade. But questions still remain. Therefore, the
objective of this study is to establish that self-determination must be addressed in



the context of original secession of the relevant Nation State during de-
colonization. This will help us examine the right to self-determination in the case
of Kashmir, where the evolving legal framework on the very concept of self-
determination being pitted against the historical context of the region.

Self-Determination as a Right for the People

The right to self-determination of peoples, alongside the equality of nations
large and small, has been recognized as a basic norm of International Law. In this
context, we can remind ourselves of the International Covenant on Civil and
Political Rights and Self-determination, as currently perceived, entails the
following principle:

"In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practice
their own religion, or to use their own language.”

Religious, ethnic and cultural minorities have come to be recognized in
International Law as "peoples" that have a right to self-determination. Although
states remain the main subjects of International Law, social institutions other than
the state have long been recognized as entities with standing in international
relations. Peoples have thus come to be repositories in International Law of a right
to self-determination.

History of Self-Determination

Before we begin to apply the concept of self-determination in specific
situations, let us analyze the evolution of the theory of self-determination. In this
context, our thought process is influenced by three main caveats. First, the
concept of self-determination has evolved over the years. As a result, we must
clearly distinguish among the different shades of meaning the concept has
attained. This then leads us to the meaning to be attributed to the self-
determination in any particular instance, such as, to determine the identity of the
"people” who have a claim to that right. Finally, the concept of secession should
not be considered as a necessary condition for the right to self-determination.
Because, right to self-determination is not the only vehicle through which
secession is achieved. Current state practices have shown that the right of
secession can stand on its own feet.

Delving into the archives of recorded history, we find the right to self-
determination dates back to World War I, when it was introduced as a norm of
international relations. Since then the concept has evolved in its meaning, and has
gone through the maturation process via distinct stages. While trying to develop a
legal framework for the secession of peoples from the old empires, the process of
legitimizing the right to self-determination witnessed the first phase of its
development. It was made clear during the negotiations that ensued, that the
right of disposing of national territory is not in conflict with the right of
sovereignty. In this context, we must be cognizant of the fact that the positive
International Law does not legitimize the rights of national groups to secede any
more than the states to dispose of their national territory. Therefore, the right to
self-determination cannot be invoked by a simple expression of interest, nor could




certain disenfranchised community within a state use it as a political tool. When
can then the right of self-determination be exercised? According to Nathaniel
Berman,

"The formation, transformation and dismemberment of States as a result of
revolutions and wars create situations of fact which, to a large extent, cannot be
met by applying the normal rules of positive law" that "peoples™ may either decide
to form an independent state or choose between two existing ones. In
circumstances where sovereignty has been disrupted, "the principle of self-
determination of peoples may be called into play."

Thus, the legal framework for the concept of self-determination originated from
the end of colonial rules, and was incorporated as a vehicle to provide rights to the
peoples dominated by the colonial powers. However, as the colonial powers
started crumbling, the right to self-determination started assuming different hues.
The right to self-determination was extended to peoples subjugated by racism by
expanding the concept of "peoples” from the populations in colonial rule to a
larger community under foreign occupation or racist regime. This began the
process of an evolving legal framework where the concept of self-determination
encapsulates a larger section of people.

The scope of the right to self-determination has further broadened by the
United Nations General Assembly’'s Declaration on the Inadmissibility of
Intervention in the Domestic Affairs of States and the Protection of Their
Independence and Sovereignty of 1965, in which the United Nations called on all
states to:

"Respect the right of self-determination and independence of peoples and
nations, to be freely exercised without any foreign pressure, and with absolute
respect for human rights and fundamental freedoms,” and to this end proclaimed
that "all States shall contribute to the complete elimination of racial discrimination
and colonialism in all its forms and manifestations."

Self-determination has further been given legal grounds within Article 1 of the
International Covenant on Civil and Political Rights of 1966. This constituted a
newer development in the rights of self-determination that evolved after the
colonization phase has passed. Additionally, this entitlement signified the
entitlement of a broader spectrum of peoples, coming from independent, non-
racist states. The International Covenant on Economic, Social and Cultural Rights
of 1966 was not restricted to only peoples subjugated under foreign powers, but
also to peoples belonging to national or ethnic groups. Several important
references can be made in this context. The UN Declaration on Principles of
International Law Concerning Friendly Relations and Co-Operation Among States
in accordance with the Charter of the United Nations of 1970 guaranteed the right
to self-determination applicable to "all peoples.” Similarly, the Helsinki Final Act of
1975 defines the principle of equal rights and self-determination of peoples as
entitlement that belongs to "all peoples always ...in full freedom, to determine,
...without external interference, and to pursue as they wish their political,
economic, social, and cultural development” certainly seems to include the peoples
of independent states. Again in this context, we are reminded of the definition of



self-determination as the right of peoples "freely [to] determine their political
status and freely [to] pursue their economic, social and cultural development”
does not in itself exclude ethnic sections within a political community. More
recently, the peoples within an independent and sovereign state with a claim to
self-determination have been more clearly identified as national or ethnic,
religious and linguistic minorities.

Changing norms of Self-determination

The above historical exposition has shown that the right to self-determination
developed over time and that its substantive meaning has changed over the years.
Most of the current threats to international peace and security emanates from the
struggles of groups of people claiming or trying to assert their rights to self-
determination. Whether legitimate or not, these claims are creating tensions
among states, casting doubts in the nature of democracies, to say the least. In
this context, the concept of democracy and self-determination are interconnected
and we must take a closer look at this concept.

One of the controversies surrounding the concept of self-determination is that
it immediately conjures up the notion of territorial secession. But as will be
clarified here that self-determination should not be misconstrued to mean session
at all times; rather it should lend legitimacy to retention of territorial integrity.

We begin by identifying a path of evolution for self-determination in
International Law. Self-determination has originated as enforceable right to
freedom from colonial rule. In this context, the UN has recognized three types of
situations where the right of self-determination is deemed inalienable and
enforceable. First and foremost, the peoples right of self-determination emanating
from the colonial rule. Second case arises when people claim self-determination as
a result of having been under the occupation of foreign power. Thirdly, the UN has
given legitimacy to the situation when racist domination enables the emergence of
peoples right of self-determination.

Let us examine the concept of self-determination in the context of de-
colonization a bit further. Impregnated in the concern for people under colonial
rule was the realization that conflict and chaos as a means to break the shackles
of the colonial power could also easily escalate into total chaos and destruction of
balance of power in the globe. Therefore, it was asserted in the Declaration on
Granting Independence to Colonial Countries and Peoples at the UN General
Assembly on December 14, 1960 that, " The subjection of peoples to alien
subjugation, domination and exploitation (i.e., the denial of self-determination)
constitutes a denial of fundamental human rights *.

Not only does this interrelates with the concept of self-determination and the
human rights movement but also enshrines self-determination under solid legal
principles. However, this provides legal binding to the idea of peoples right to self-
determination only when it relates to peoples rights under colonial rule.
Subsequently the word "self-determination™ finds its way as an emancipated
principle in the UN charter as linked to the notion that "peoples have equal rights".



This has alone been incorporated into the preamble to the International Covenant
on Economy, Social and Cultural Rights and the International Covenant on Civil
and Political rights.

Now going back to our discussion to identify the roots of self-determination in
International Law, we talked about three main themes under whether the UN has
legitimized the peoples right of self-determination. There are several means
through which people can exercise the rights to self-determination. One of which
is the Declaration of Principles of International Law concerning Friendly Relations
and Cooperation among states that,

"It stipulates that the creation of a sovereign and independent state, the free
association or integration with a independent state or the acquisition of any other
friendly decided political states"

In spite of all the above, the international instruments do not provide a
succinct definition of the contents of the rights to self-determination of peoples,
nor does there exist a perfect definition of self-determination. This has therefore,
created more shades of gray in today’s global arena when we are confronted with
trying to determine whether a certain peoples claim for the right to self-
determination is truly legitimate or not. This therefore, leads us to examine the
two distinct divisions of the concept of self-determination. The first is concerned
with the right to external self-determination, i.e., the right of a people to
undertake external roles, such as foreign policy and defense, issues reserved for
sovereign states to deal with. The second is the internal self-determination, i.e.,
the concept of self-determination that asserts the right of people or minorities to
variety of jurisdiction over affairs internal to state, and which could range from
enhanced participation in governance to autonomy under a sovereign states
control. One such case is the situation in Kashmir in the Indian sub-continent. In
the following, we present our analysis of the right to self-determination related to
Kashmir.

Self-determination of Kashmir

The present situation in Kashmir presents a faulty de-colonization process that
has led to a political quagmire lasting decades. In some parlance, it is viewed as a
disputed territory, whereas in some quarters, there is no question about the
legality of Kashmir as an integral part of India. The issue before us is then to
analyze this situation with respect to the existing concepts of self-determination.
Before getting into the legitimacy of the claim for self-determination, let us take a
look at the historical context through which Kashmir was annexed as part of India.

History and leqgitimacy of Annexation

The State of Jammu and Kashmir (J&K) acceded to the dominion of India on
the 26th October 1947, as one of the remaining acts of de-colonization of British
territory. In order to understand the Kashmiri’'s right to self-determination, the
legality of this accession of Kashmir has to be analyzed. The accession took place
under the provisions of the Constitution of India as in force on 15th August, 1947
i.e., the Government of India Act 1935 as adopted under provisions of the Indian
Independence Act 1947, both of which were enactments of the British Parliament.
The provision is stipulated as follows:




"... An Indian State shall be deemed to have acceded to the dominion, if the
Governor General had signified his acceptance of an instrument of accession
executed by the ruler thereof...".

Consequently, when the ruler of Kashmir executed the Instrument of Accession
(26 October, 1947) and Lord Mountbatten, then Governor General, accepted the
Instrument (27 October 1947), the whole of Kashmir became an integral part of
India. This accession was provided within the stipulations granted by the British
Government for the independence of the India. Under this plan, the Muslim
majority area in British India would constitute the Dominion of Pakistan and the
Hindu majority would constitute the Dominion of India. Additionally, it also was
made clear that the decision about Partition related only to British India and the
Rulers of the Princely States would be restored their earlier Paramount power. In
other words, the Princely States were to become ‘independent’ and the communal
basis of the division of India would not affect those States at all. Therefore, the
rulers of the princely states were free to choose where they accede to, as long as
the accession is agreed upon by the powers granting them that.

Since, the Act was enacted by the British Parliament to create the Dominions
of India and Pakistan, it cannot be questioned either by India, Pakistan or the
United Kingdom, parties to the agreement. One of the players sponsoring the
current air of illegitimacy of Kashmir as part of India is Pakistan. However,
historical events point out that the Government of the Maharaja of Kashmir was
recognized by Pakistan. It was with this Government that Pakistan signed a
Standstill Agreement by the exchange of telegrams on August 12 and 16, 1947. At
that time the Pakistan Government did not question the validity of the Agreement
with the Government of Maharaja of Kashmir.
India's right as well as its duties with regard to Jammu and Kashmir flowed from
the fact of accession was recognized from the beginning. Mr. Warren Austin, the
representative of the United States in his speech on February 4th 1948, during the
240th meeting of the Security Council, where he asserted the following, which
further corroborated that,

"The external sovereignty of Jammu and Kashmir is no longer under the
Maharaja. With the accession of Jammu and Kashmir with India, this sovereignty
went over to India and is exercised by India."

It is significant that the legality of the accession has never been questioned
either by the Security Council or by the United Nations Commissions for India and
Pakistan (UNCIP). On the contrary, on the question of accession the UNCIP legal
advisor examined this issue and found that it was legal and authentic and could
not be questioned. This fact clearly influenced the proposals made by the UNCIP.
The most significant recognition of India’s legal status in Kashmir was contained in
the Commission’s reply to protests from the Pakistan Government against the
decision of the Indian Constituent Assembly to reserve four seats for the
representatives of Jammu and Kashmir. The Commission declined to take up this
matter and observed, "In the Commission's view, it is difficult to oppose this
measure of the Indian Government on purely legal grounds,*”



The issue of armed conflict with Indian Military forces has been raised in
several quarters in trying to establish legitimacy of the self-determination of
Kashmiri people. However, based on the legality of accession of Kashmir to India,
there should be no confusion to the use of force for the law and order situation in
Kashmir. Because, an essential attribute of sovereignty is the right to maintain an
army for national security. Based on the UNCIP resolutions of August 13th 1948
and January 5th 1949, there has always been recognition of the rights and
obligations of the Government of India to maintain a sufficient force "for the
support of the civil power in the maintenance of law and order.” In this way, the
UNCIP, and authorized World body, not only recognized the right of India to retain
her troops in Jammu and Kashmir in sufficient numbers consistent with the
security of the State but also recognized the responsibility of India for the
maintenance of law and order throughout the State.

It is imperative that the right of self-determination in Kashmir is analyzed
within the context of the instrument of accession discussed above. Because, the
concept of self-determination was born as a result of de-colonization that started
the disintegration of empires. The independence of India and Pakistan came about
as a result of this de-colonization, which was in essence driven by a broader
concept of self-determination. In granting the territory of Kashmir to India via the
process of instrument of accession again invokes the concept of self-
determination. Any further granularization of this self-determination by
legitimizing a call for self-determination of any territory within a sovereign state
therefore would question the legitimacy of the de-colonization process that in the
first place started this chain of events. It is therefore, of utmost importance to
take out the blinders of political rhetoric and try to understand the legitimacy of
the accession via historical truths.

The Instrument of Accession executed by the Kashmir Maharaja was in no way
different from that executed by some 500 other Princely States. It was
unconditional, voluntary and absolute. It was not subject to any exceptions. And
as Alan Campbell-Johnson wrote in 1951, "The legality of the accession is beyond
doubt...” The legitimacy of Kashmir's accession to India has further been
corroborated as recent as February 11, 1975 Sheikh Abdullah, the Lion of
Kashmir, wrote a letter to India's prime minister saying, "The accession of the
state of J&K is not a matter in issue. It has been my firm belief that the future of J
& K lies with India because of the common ideal that we share.” More than twenty
years thereafter, the same sentiments are being reiterated by the present chief
minister of the state, democratically elected by his people.

Discussions

Taking a peek at history of the United States of America, we can
compare the accession of Kashmir to India is with the annexation of Texas by the
USA in 1845. Threatened by the menace of predatory incursions from Mexico,
independent Texas requested the US government to annex it. The US Congress
sanctioned the proposal. When Mexico protested, the US government did not
consider its action of annexation as a violation of any of the rights of Mexico.
However, when Texas opted out of the Union in February 1861 so as to be



unhindered in preserving and propagating slavery, Lincoln battled against the
secession, committed as he was to freedom and democracy. If, therefore, a
minority of Kashmiris, instigated and nurtured by Pakistan, is alienated against
India, should not India act like Lincoln?

Even as arguments on the Kashmir issue lingered in the United Nations
Security Council for years, two important events of historical significance has
further ratified the issue of accession. Firstly, in June 1949 the Prince of Kashmir,
on the advice of his council of ministers, nominated four representatives to the
Indian Constituent Assembly which was then framing a Constitution for free India.
At that time, it was made clear by the Kashmir government that "while the
accession of the J&K State with India was complete in fact and in law," the state
would be governed by its own Constitution as permitted by the Instrument of
Accession. Secondly, the Jammu and Kashmir Constituent Assembly comprising
representatives duly elected in August 1951 on the basis of universal adult
suffrage started deliberations, ratified the accession on February 15, 1954 and
irrevocably incorporated the state as an integral part of the Union of India in the
non-amendable Section 3 of its Constitution that came into effect from January
26, 1957.

Both the above series of acts by the state of Kashmir did not at all violate its
legal status vis-a-vis India or the UN Security Council. Moreover, no one, not even
the worst critic, ever doubted the representative nature of Jammu and Kashmir's
Constituent Assembly. Because as we mentioned earlier self-determination is a
one-time slot, and because the elected representatives of the people of Jammu
and Kashmir had taken a final decision regarding their future status, the gquestion
of any further "self-determination™ or "plebiscite’ does not arise either legally or
morally. Therefore, it must be recognized that the Security Council was exceeding
its reach with its plebiscite proposal.

The situation today therefore is that if the accession of Kashmir is reopened, it
would imply going 56 years back and reopening the whole question of the
independence of India and Pakistan for the simple reason that the same document
as provided for the accession of the Princely States, granted independence to
India and Pakistan. That reopening and dividing Kashmir on the basis of religious
compulsion will surely lead to a replay of the communal Indian holocaust of 1947.

We are reminded by a more recent reaffirmation by the United Nations General
Assembly where the conflict between the peoples’ right to self-determination and
the sovereignty of a nation has been addressed. The declaration says:

"The right of self-determination of all peoples, taking into account the
particular situation of peoples under colonial or other forms of alien domination or
foreign occupation, and recognize[d] the right of peoples to take legitimate action
in accordance with the Charter of the United Nations to realize their inalienable
right of self-determination. This shall not be construed as authorizing or
encouraging any action that would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and independent States
conducting themselves in compliance with the principle of equal rights and self-



determination of peoples and thus possessed of a Government representing the
whole people belonging to the territory without distinction of any kind."

Conclusion

The concept of self-determination has broadened since the formative days of
the post World War |. Along the way, various international bodies, human rights
groups and the comity of nations worked hand-in-hand to ensure freedom for all
groups. The issue of Kashmir however opened up a whole set of new questions.
Firstly, can the right to self-determination be conferred upon a community, a
group of people more than once? This situation is somewhat akin to attaching
double jeopardy in common Law criminal jurisprudence when a defendant cannot
be tried twice. If the right to self-determination is enshrined in the framework of
International Law, can people’s right of self-determination be judged more than
once.

This brings us to the legitimate issue of considering whether the current
modalities of determining the right of self-determination can actually work in the
future. When the claim of self-determination is mixed with terrorism, as has been
in the case of Kashmir, can the sovereign State ignore the threat to fracture its
territorial and political unity? Especially, if we consider that the legitimacy of the
instrument of accession has once fulfiled the Kashmiri’'s right to self-
determination. Because, re-opening the issue of Kashmir’'s self-determination vis-
a-vis the sovereignty of India would mean nullifying the instrument of accession.
Which in turn would nullify the independent status of both India and Pakistan. Can
the world body afford to open that Pandora’s box?

Finally, the right to self-determination has to be analyzed in the context of the
regions original secession from the colonial rule. Because, the rise of certain
fundamentalist idealism coupled with political agendas of States have indeed
created a fertile ground for communities in every nook and corner to cry for
"peoples’ right of self-determination”. The issue of Kashmir, and so many other
territories in the world should be dealt with as internal self-determination. Any
future legal framework should therefore address it as such. Otherwise, the whole
issue of self-determination, in the worlds of President Woodrow Wilson’s Secretary
of State, Robert Lansing, "would likely breed discontent, disorder and rebellion”.
And the world would indeed be a less safer place than today.

PA3PELUEHUE KOJIJZIU3UA MEXAQY HAUNOHAJIbHbBIM
CAMOONPEAENEHVEM
N CYBEPEHUTETOM rOCYA4APCTB:
aHanus npobnembl KawmMupa B NHAMK



C. Xowpan
XblOCTOH, Texac
Pe3iomMe

B paboTte pnoktopa Cabscaun Xowpas aHaNnM3npyrTCS BOMPOCHI, NOCBSLWEHHbIE
npaBy Ha caMoonpeaesieHne B KOHTEKCTe KawMWpckon npobnematnkun. ABTOpoOM B
YaCTHOCTM MoAYEpPKMBAETCSH, YTO NMPaBo Ha camoonpeaesneHne BO3HMKI0, KakK npaso
0CBO6OXAEHMSA OT KOMOHManbHoro ura. B ato cesa3m OOH BbipaboTana, no cnosam
aBTOpa, TPU OCHOBHbIX CUTYaUUN NPU HAIMYUM KOTOPbIX OCYLLEeCTBNIeHMe npaBa Ha
camoonpegeneHune SIBNSeTCS HEeOTbeMJIEMbIM W MO3BOJSOWMM NPUMEHEHME CUNbI.
MepBas cuTyaums oxBaTblBaeT CNy4dan, KOTOpble UCXOAAT M3 HeobxoaMMOoCTu
0CBOOOXAEHMA Hapoda WM HauMu OT KOJIOHMANbHOro ura; BTOpas OxBaTbiBaeT
cnydyam ocBoboOXAeHUs OT MHOCTPaHHOM OKKynauum v TPeTbs CUTyauus BKIOYaeT
cnydyam ocBoboxaeHus OT PpacUCTCKOro rocrnoactea. ABTOp OTMedyaeT, u4To
MeXAyHapoAHble AOroBOpbl He YCTaHaB/MBAKT YETKOro onpeaesieHnst npaBa Ha
camoonpefeneHme, 4YTO BbI3blBa€T MHOXeCTBO npobneMm npu  BbISCHEHUU
npaBoMepHoCTU 60pbbbl TOro MM MHOro Hapoga. B cBs3M € 3TuM npeanaraeTcs
paccMOTpeTb ABa pas3fiMdHbIX acrekTa peanu3aumu npasa Ha camoornpegeneHuve -
BHYTPEHHUIA W BHeWwHWN. loh BHEWHWMM acnekToM MpaBa Ha camoornpegeneHuve
noapasyMeBaeTcss NpaBO HapoAa OCYLWeCTBAATb BHewHue GYyHKUMK, BKOYas
BHELIHIOK NOAUTUKY M OBOPOHY, a TakXe BOMPOCbl BXOoAALWME B KOMMETEHUMIO
CyBepeHHOro rocyaapcrea, noj BHYTPEHHMM acnekTOM npaBa Ha camoonpegeneHuve
MMeeTCs BBMAY KOoHUenums camoonpenesneHnsi, B COOTBETCTBMU C KOTOPOM Hapoaam
WAW  HAUWMOHaNbHbIM MEHbLUMHCTBAM MpPeaoCTaBNAeTCs onpeneneHHbin 06beM
OPUCONKLUNN B OTHOLLEHUWN BOMNPOCOB BXOASALWNX BO BHYTPEHHME Aefa rocyaapcTs U
MOryT BKJ1lOYaTb pasfiMuHble NMPOsBNEHUS HauYMHasa C NpaBa y4yacTus B yrnpaB/ieHnun
rocyfapCTtBoOM UM 3akKaH4yMBas MpaBOM CO34aHMS aBTOHOMWUM B paMKax AAHHOrMo
rocyaapcrsa.

B pabote TwaTtenbHbiM 06pa3oM wuccneayeTcs peweHve BepxoBHOro cyaa
KaHaabl 1998 roga oTHocuTenbHO npaBa KBebeka B OAHOCTOPOHHEM rMopsake
otaenntcsa oT KaHagbl, B KOTOPOM B YAaCTHOCTU MOAYEPKHYTO, UYTO KaK MpaBusio
npaBo Ha caMmoornpejesieHMe  ocyuwlecTBnsaetrcas B (GopMe  BHYTPEHHero
camoonpefeneHns, NpaBO Xe BHELWHEero camoonpeneneHnst BO3HMKAET /Wb B
SKCTPEMasnbHbIX CAy4Yasx W jJaxe B 3TOM CAy4dyasx npu  HaAu4yum CTpOro
onpeaenieHHbIX obctoatenbctB. Cya OTMETUST  TakXe, 4YTO HeT HUKaKux
obs3aTenbHbIX NPOTUBOPEUYNUA MEXAY COXpPaHEeHUeM TeppuTopuasbHOM LEeSTOCTHOCTH
CYLLEeCTBYOLWMX rocygapcTts, B ToM yucie u KaHaabl 1 npaBoM «Hapoga» AOCTUYb
BCEX YpOBHelN camoonpegeneHus. [ocynapcTBo, Ube MpPaBUTENbCTBO Ha pPaBHbIX
Hayanax M 6e3 ANCKPMMUHaAUMK NpeacTaBfseT BCE HacesleHMe WM BCe Hapoabl
npoXuBakwwme Ha ero Tepputopum mn cobngaetT npuHUMN caMoonpenesieHus B
BHYTPUIrOoCyAapCTBEHHbIX OTHOLWEHUSAX B COOTBETCTBUM C MEXAYHApPOAHOM MpPaBOM,
MMeeT NpaBo Ha COXpaHeHue TeppuTopuasibHOW LLEeTOCTHOCTMU.

C ocobon TwaTtenbHOCTbO B paboTe npeacTtaBneHa MUCTOpPUS MNpUCOeAMHEHUS
Kawmupa Kk MIHAMM B KOHTEKCTE OCHOBHbIX MpaBoOBblX Npobnem. ABTOp NpoBOAUT
napansienn Mexay aHHeKcmen HesaBucmMmoro Texaca co CTopoHbl CoeaAMHEHHbIX



LLItatoB AMepukn B 1845 rogy v npucoeamHeHuneM [xammy u Kawmumpa Kk UHaun,
oTMe4yasd pasiee, YTo CaMoornpeneneHne ABNgeTCa e€OMHUYHbLIM aKTOM U Yy4YUTbiBas
TOT akT, 4To un3bpaHHble npeacTtaBuTenn HaceneHusa [Oxammy u Kawmupa
NPUHSANN OKOHYaTesSIbHOe pelleHne OTHOCUTENbHO UX Byayllero cratyca, To BOnpoc
O nocneaymwuweMm «camoonpegeneHnm» unm «nnebucumte» HEBO3MOXEH HU B
OPUONYECKOM, HN B MOPasibHOM OTHOLUEHUM.

B paboTe oTcTamMBaeTCcA TOYKa 3PEHUSA COrfacHO KOTOPOW rapaHTUpOBaHHOE
HOpMaMm MexXAyHapoAHOro rnpaBa MNpaBO Ha caMoonpeneneHume  A0JIKHO
npenocTaBnATbCSA onpeAeneHHOMY Hapoay M Hauun He 6onee ogHOro pasa.

ABTOp Bblpa)kaeT COMHEHWUS OTHOCUTESIbHO TOro MOryT JIM COBPEMEHHbIE PaMKU
NMOHATMSA NpaBa Ha camoonpeaesneHne LeUCTBUTESIbHO MPUMEHSTCS B byayliem,
oTMeyasi, YTo ec/nu NpaBO Ha caMoorpeneneHne B3auMOCBA3aHO C TEPPOPU3MOM,
KakK B cfiydae ¢ KawMWpoM, TO MOXET /1M CyBEepeHHOe rocyfapCTtBO0 UrHOpPMpOBaTb
Yrpo3y pas3pyLleHuns CBOero nosmMTUM4YecKoro nav TepputopuanbHOro eauHCTBa.

B 3aknuyeHuMM noadyepkMBaEeTCs, 4YTO MpaBO Ha caMmoonpenesieHne AO0JIKHO
aHANMU3MPOBATbCA B KOHTEKCTe MNepBUYHOr0 O0CBOBOXAEHUA TeppuTopun OT
KOJIOHMAaNbHOro rocnoAcTtea, a npobnema Kawmupa Takxe Kak U npobnembl UHbIX
TEPPUTOPUIM Ha 3€MHOM LWape AO0/DKHbl O6biTb pa3pelleHbl B pamMKax BHYTpPEHHero
camoornpeneneHus.

Mahulena Hofmann

The Right to self-determination:
THE CASE OF GERMANY

Introduction




At the outset, it must be stated that, at present, the right to self-determination
does not play a significant role in German constitutional law and practice:
Subsequent to the restoration of German unity in 1990, German constitutional law
as embodied in the 1949 Grundgesetz in its present version, does not refer to the
right to self-determination; rather it could be said that the re-unification of
Germany in 1990 is seen as the implementation of this right, held by the German
people as a whole. Moreover, in view of the ethnic homogeneity of the population
of the Federal Republic of Germany, it is not surprising that no ethnic groups in
Germany — other than the German people - are presently considered to be holders
of that right. Therefore, the views put forward by German scholars as to the
holders, the contents and other aspects of the right to self-determination are to be
understood as views of a more general nature which might, however, be
applicable to situations in other countries; the same applies with regard to the
pertinent practice of German state organs.

This was, however, fundamentally different before the restoration of German
unity: During this period, the right to self-determination was of considerable
relevance for the foreign policy of the Federal Republic of Germany. Therefore, it
seems justified to present, by way of introduction, how this right was referred to
by the government and other organs of the Federal Republic of Germany before
addressing, one by one, the various questions identified by the organisers of this
conference with regard to several aspects of the right to self-determination.

THE RESTORATION OF GERMAN UNITY AND THE RIGHT TO SELF-
DETERMINATION

The right to — or principle of — self-determination played quite a significant role
in the political efforts made by the various governments of the Federal Republic of
Germany in order to bring about the reunification of Germany. In their pertinent
practice, three different phases can be distinguished: The first one started in 1949
with the restoration of German statehood, i.e. the foundation of the Federal
Republic of Germany and the German Democratic Republic, and ended in 1969
with the advent of the Ostpolitik; the second phase commenced with the initiatives
resulting in the conclusion of the treaties between the Federal Republic of
Germany and her Eastern neighbours, including the German Democratic Republic,
and was terminated by the restoration of German unity on 3 October 1990; and
the present phase in which the right to — or principle of - self-determination has
ceased to be of relevance concerning the legal situation of Germany herself but is
referred to in the context of other issues.

a) The first phase (1949 - 1969) was characterised, inter alia, by the political
claim of the government of the Federal Republic of Germany to constitute the sole
and only legitimate representative of the German people and of Germany as a
whole (Alleinvertretungsanspruch); this position which was, at last in the 1950s,
shared by the Western Allies, implied that the government of the German
Democratic Republic was not considered as being entitled to represent the
population of that territory which, moreover, in the opinion of the government of




the Federal Republic of Germany, did not constitute a subject of public
international law.

In such a situation, the restoration of German unity or re-unification
(Wiedervereinigung) constituted one of the major political goals of any federal
government in this period. From a domestic, constitutional law point of view it was
based on the formulation of the Preamble to the Grundgesetz which clearly stated
that this constitution was to be understood as a temporary, provisional document
adopted by those parts of the German people which were able to participate in
that process; it also stated that this constitution had been drafted with the resolve
to safeguard the national and political unity of the German people and to restore
unity and liberty of Germany by means of exercising free self-determination. This
goal was also reflected in Article 23 of the Grundgesetz which provided for a right
of accession, to the Federal Republic of Germany, by any part of Germany not part
of the territory of the Federal Republic of Germany. This provision served, on 1
January 1957, as the legal basis for the accession of the Saar to the Federal
Republic of Germany.

On the international plane, the government and other representatives of the
Federal Republic of Germany, consistently invoked the right to self-determination,
held by all peoples and enshrined, inter alia, in the Charter of the United Nations,
as the legal basis, under international law, of this political goal to bring about the
restoration of the unity of Germany.

b) In light of the factual developments in Europe and elsewhere, the
government led by Chanceller Brandt gave up, in 1969, the claim to constitute the
sole and only legitimate representative of the German nation. It initiated the
process known as Ostpolitik which resulted in the conclusion, in 1970, of treaties
with Poland, the Soviet Union, and Czechoslovakia, and, in 1972, with the German
Democratic Republic (Grundvertrag) which, in 1973, paved the way for the
membership of both German states in the United Nations and other international
organisations.

However, in view of the clear wording of the Grundgesetz and in order to
secure a parliamentary majority for the ratification of these treaties, the
government developed a formula which came to be used, by all subsequent
governments, as a standard formula until 1989: The government pledged that it
was a primary goal of its policy to bring about a situation in Europe in which the
German people would be in a position, by freely exercising its right to self-
determination, to restore its unity.

It should also be noted that the government of the Federal Republic of
Germany acted, on the international plane, to secure the applicability of the right
to self-determination for the German people: Therefore, it declared, on 15 August
1980, as unacceptable a reservation made by India upon the ratification of the
1966 International Covenants of Civil and Political Rights, and of Economic, Social,
and Cultural Rights respectively in which India had stated, with respect to Articles
1 of the Covenants that the exercise of the right to self-determination was limited
to peoples under colonial occupation; the government of the Federal Republic of



Germany stressed that the right to self-determination which was to be based upon
the provisions of the Charter of the United Nations, was held by all peoples.

This political goal became reality in autumn 1989 and spring 1990 when,
subsequent to the ,fall of the wall', the freely elected Volkskammer, the
parliament of the German Democratic Republic decided to invoke Article 23 of
the Grundgesetz as the legal basis for the accession of the German Democratic
Republic to the Federal Republic of Germany. After most intensive negotiations
held in 1990 between the two German states among themselves, and between
them and the four Allied Powers, two treaties could be concluded,
the Einigungsvertrag, regulating the internal legal aspects of the
restoration of German unity, between the two German states, and the 2 + 4 -
Treaty, regulating the external legal aspects thereof, concluded by the two
German states and the four Allied Powers.

During this period, this process was consistently declared to reflect the free
exercise of the right to self-determination by the German people.

c) Subsequent to the restoration of German unity, German authorities
continued to refer to the right to self-determination - now, however, with respect
to other situations. During the 1990s, they developed a formula which linked the
right to self-determination with, in particular, the right to free elections as
enshrined, inter alia, in Article 25 ICCPR and stressed that a balance had to be
found between the right of any state to territorial integrity and the right of any
people to self-determination; in most cases, this resulted in statements calling for
establishment of cultural and other autonomies.

As regards Germany, it should be noted that the restoration of German unity
resulted in three significant changes in the Grundgesetz which clearly indicate that
Germany considers the process of unification to be finalised: This is reflected in
the new wording of the Preamble since 1990; the fact that Article 23 of
the Grundgesetz was repealed in 1990 and replaced, in 1992, by a wording which
enabled Germany to ratify the Maastricht Treaty Establishing the European Union -
so, the constitutional provision which served, in 1990, as the legal basis for the
restoration of German unity now enables Germany to participate in the process of
European integration; and finally the reference in Article 146, the final provision of
the Grundgesetz.

THE MEANING OF A CONSTITUTIONAL RIGHT TO SELF-DETERMINATION

In the German doctrine of constitutional and international law, several forms of
a manifestation of the right to — or principle of — self-determination can be
distinguished:

In the broadest sense, this principle is conceived as a right freely to determine
a people’s own state and social order, its internal political status and the direction
of its economic, social and cultural development. This internal aspect of the right
to self-determination is implemented in a continuous process of the daily political
and legal life. One of the forms of the expression of these internal aspects of self-
determination can be, e.g., the federal structure of a state or the establishment of



an autonomy status within the framework of a territorial state, one of the models
of granting autonomy being local or regional government.

Furthermore, this right to self-determination is also construed as a right to the
comprehensive determination of a people’s own external status which may include
the right to a single territory of that people. This might even include the right of a
people to dissociate itself from an existing state, in other words the right to
secession. As regards the implementation of this external aspect of the right to —
or principle of — self-determination, the reunification of Germany in 1990 must be
seen as one of the major "manifestations” thereof.

WHO CAN CLAIM THE RIGHT TO SELF-DETERMINATION?

In the German doctrine of international and constitutional law, three groups of
holders of the right of self-determination can be identified: peoples including
national minorities provided that they constitute peoples in the sense of
international law, peoples under colonial or other foreign domination as well as the
population of a sovereign state. However, the question as the exact definition of
the holders of this right is controversial, as a matter of terminology as well as of
substance.

It is beyond any doubt — and also supported by the wording of Articles 1 of
both the 1966 UN Human Rights Covenants - that the main beneficiaries of the
right to self-determination are "people” and "nation". However, the criteria for
determining these notions are not clearly specified by international law. At least as
concerns German doctrine and state practice — see in particular the above-
mentioned formal declaration of the German government of protest against the
reservation of the Indian Government to the UN Human Rights Covenants - it can
be excluded that the right to self-determination should be considered as an
exclusive right of peoples under colonial or other foreign domination.

On the other hand, if only linguistic, ethnic or cultural criteria were to be
applied in order to define the beneficiary of the right to self-determination, the
drawing of the line to define the bearer of this right in the framework of the
German-language area in Europe would lead to unacceptable results: Thus, there
can be no doubt that as concerns the population of Austria and of the German-
speaking cantons of Switzerland do not form part of the German people; this
clearly shows that also historical criteria have to be applied.

In the political context of Germany, the question as to the continued existence
of only one, single German people was — as shown above - of considerable
importance: During the period in which the government of the Federal Republic of
Germany claimed to be the only legitimate representative of the German people
(Alleinvertretungsanspruch), one argument supporting this policy of a single
German people was derived from the view that the government of the German
Democratic Republic lacked sufficient democratic legitimation. The second
argument was based on an interpretation of the Grundgesetz which was said to be
based on the continued existence of the German Reich in the borders of 1937. The
critics of this approach stated, however, that a petrification of the beneficiary of
this right by linking it to a particular date neglected the essentially historic
character of the right to self-determination. Thus, as a result of the above-




mentioned Ostpolitik, a pragmatic modus vivendi was agreed between the
governments of the two German states which allowed for the establishment of
improved bilateral relations without having to decide this question: This approach
is best reflected in the wording of the Preamble to the 1972 Basic Treaty
concluded between the Federal Republic of Germany and the German Democratic
Republic (Grundvertrag) according to which this treaty was concluded
"notwithstanding the different concepts of the Federal Republic of Germany and of
the German Democratic Republic concerning fundamental questions, among those
the national question.™

Moreover, in a judgement handed down on 21 October 1987,
the Bundesverfassungsgericht explicitly relied on the right to self-determination as
an argument to support its conclusion that every acquisition of the citizenship of
the German Democratic Republic had, for the legal order of the Federal Republic of
Germany, the legal effects of the acquisition of German nationality in the sense of
the Grundgesetz. This result which, according to the Bundesverfassungsgericht,
was mandatory under the Grundgesetz, was — in the court’s view - also compatible
with international law: The then existing quadripartite status of Germany as a
whole and Berlin prevented a unilateral secession of the German Democratic
Republic from Germany from being legally effective; moreover, as long as the
division of Germany was not based upon a free expression of the internationally
protected right to self-determination held by the German people, the Federal
Republic of Germany was entitled, under international law, to maintain the
concept of a uniform German nationality.

Concerning national minorities as one of the beneficiaries of the right to self-
determination it has to be mentioned that, at present, there is no legal definition
of the notion of a "national minority"” neither in the German legal order, nor in the
international law instruments binding upon Germany; this was particularly spelled
out in the Explanatory Report to the 1995 Council of Europe Framework
Convention for the Protection of National Minorities which constitutes, at least in
the European context, the most important international instrument in the field of
protection of national minorities. In its Comments on the Opinion of the Advisory
Committee on the implementation of this Framework Convention of July 2002, the
German government stressed the absence of such a definition. Thus, Germany
considers national minorities to be groups of the population who meet the
following five criteria: Their members are German nationals; they differ from the
majority population insofar as they have their own language, culture and history,
in other words, they have their own identity; they wish to maintain this identity;
they are traditionally resident in Germany and they live in the traditional
settlement areas. For the purposes of the application of the Framework
Convention, the Danes, Frisians, Sorbs, and Sinti and Roma are considered to fulfil
this criteria.

It is, however, essential to note that, according to the predominant view not
only in German doctrine, not all groups constituting a national minority are holders
of the right to self-determination: This is so because the holder of this right under
current international law is a people, but not a minority. Therefore, international



minority rights law does not deal with nor includes a right to self-determination
but consists of rules concerned with the protection and promotion of the rights of
persons belonging to national minorities. It is, however, quite possible that a
group of persons which, for purposes of international minority law, constitutes a
national minority, is, at the same time, a people in the sense of the international
law concept of the right to self-determination. Again, one is faced with the
problem that there does not exist any universally accepted definition of the
term people under international law — notwithstanding the many efforts
undertaken by the United Nations. Most authors concur, however, in stating that a
group of persons which constitute a national minority and is as such characterised
by common objective criteria relating to culture, history, language, and religion,
and subjective criteria such as the common wish to belong to a distinct group of
persons and to preserve their distinct identity, must, in order to be considered as
a people enjoying the right to self-determination, constitute the numerical
majority in a geographically defined territory. So, some national minorities may,
according to this opinion, indeed justifiably claim to constitute a people and, thus,
to be the holder of the right to self-determination.

Applying these criteria in the German context, it is clear that none of the
groups generally recognised as national minorities constitute peoples in the sense
of the concept of the right to self-determination.

Under which circumstances can this right be claimed?

The answer to this question depends on who are the holders of this right, the
particular historical situation and on the fact whether they are aiming at the
implementation of their right to internal or external self-determination:

Starting with divided peoples or nations, the right to self-determination can be
exercised by the whole population of the formerly unified state in order to offer
the possibility of reunification; the question arises, however, whether the principle
of formal democracy requires a decision by a majority of the whole of both parts
together, or whether each part of a divided nation may decide its own political
destiny. If the division of a nation has already resulted in the establishment of two
sovereign and self-organised states, as was the case with Germany and still is as
concerns Korea, each of them must be considered as having obtained its own
"defensive" right of self-determination, so neither of them would be entitled to
decide en lieu of the other. It should be noted that this condition was met in the
context of German unification which was based upon a bilateral treaty concluded
by the two German states and ratified by their freely elected parliaments.

On the other hand, this implies that — in the context of Germany - the claim for
reunification could not be regarded as an interference in the internal affairs of the
German Democratic Republic or the Allied Powers. The Federal Constitutional
Court stated in this regard: "Other parts of Germany have, meanwhile, found their
statehood in the German Democratic Republic. Being organised in this way, they
can express their will for reunification with the Federal Republic of Germany only
in a form which is admissible according to their own constitution.” This position
was of particular reference because the former Article 23 of
the Grundgesetz which allowed for the accession of "other parts of Germany" to




the Federal Republic and to which it implicitly referred, did not state that the
expression of self-determination was only admissible in the way provided for by
the constitution of the German Democratic Republic.

As concerns, generally speaking, the circumstances of the implementation of
the internal aspects of the right to self-determination by national minorities which
constitute, at the same time, peoples in the sense of international law, it must be
stressed that it is predominantly seen as encompassing, in particular, the right of
such groups to the protection and promotion of their distinct identities. Therefore,
as long as a government treats such a group in such a way as to respect its
corresponding international legal obligations, current international law does not
provide for a right to exercise self-determination "offensively”, i.e. to strive for
secession. This situation is considered to constitute the necessary balance
between the right to every people to self-determination and the right of states to
territorial integrity.

To the most relevant aspects of the right to the protection and promotion of a
people’s distinct identity belongs, along with, linguistic rights, the right to effective
participation in the decision-making process on issues of particular relevance to
the groups concerned. As concerns Germany and if one were to consider —
hypothetically — the national minorities residing there as peoples in the sense of
international law, one would have to conclude that the these aspects are
guaranteed in Germany: The freedoms of assembly and of association are
protected, and guaranteed to all German citizens, including the members of
national minorities and ethnic groups, by its Articles 8 and 9. Also the effective
participation of persons belonging to national minorities and ethnic groups in
cultural, social and economic life and in public affairs is ensured by Germany's
constitutional order as a free democratic state under the rule of law. In addition,
there are legal protective provisions and practical promotion measures designed to
realise such participation. Participation in the formation of the political will of the
people is ensured by the right to freely establish political parties. This is laid down
in Article 21 of the Grundgesetz. Thereunder, the state may neither impose
restrictions on the number of political parties established nor make the
establishment of political parties subject to prior authorisation. The members of
national minorities and ethnic groups, like the majority population, have the
unrestricted right to establish a political party. Also, as German citizens, they
come under the scope of the legal provisions on the right to vote in elections, and
the right to stand for  election, to the German Bundestag, to
the Landtage [Parliaments of the constituent states] and to local councils. As
regards elections to the German Bundestag and to the Landtage of the Lgnder of
Brandenburg and Schleswig-Holstein, political parties of national minorities are
exempted from the five per cent threshold imposed under the Electoral Act.

On the other hand, the question as to the conditions under which peoples
(including national minorities which constitute peoples in the international legal
sense) may exercise their right to self-determination in an "offensive™ way, i.e. to
strive for secession, is still a most controversial issue. The predominant view in
the German doctrine seems to be that such an action would be legally justified if



the people concerned were to be discriminated against by the government by
means of acts consisting of widespread, persistent, and gross violations of the
most fundamental human rights such as mass killings or genocidal measures as,
e.g., ethnic cleansing. If, however, these — admittedly: rather extreme — criteria
implying a right to secede are not fulfilled, then the people have "only" the right to
internal self-determination which, according to a strong view in the German
doctrine, should imply a minimum of internal autonomy within the boundaries of
its state. On an abstract level, an optimum amount of autonomy is to be
demanded, as much autonomy as possible without endangering the unity of a
State.

What is the relationship between constitutional law and international
law in respect to the right of self determination?

The question of the relationship between German constitutional law and the
legal rules concerning the right of self-determination has to be addressed in light
of the relation between constitutional and international law in general:

According to Article 25 of the Grundgesetz, the general rules of public
international law are an integral part of federal law. They take precedence over
statutes and directly create rights and duties for the inhabitants of the federal
territory. The full content of this category of "general rules of international law"
remains, however, unclear in the German doctrine: The majority of opinions tends
to the view that universal international treaties as such do not belong to this
category; it is held, however, that some of the provisions of such general treaties
as, e.g., those on human rights have reached the status of customary law and
would, therefore, fall into this group; however, there is no unanimous view in this
respect.

This applies, in particular, to the question of the legal status, and in particular
the contents, of the right to self-determination as enshrined in Article 1 of both
International Covenants on Human Rights and as norm of customary law. A
consensus can be observed only insofar as it is generally held that the process of
the consolidation of international human rights law resulted in a general
recognition that states are under basic obligation to protect the life and physical
integrity of its citizens. If a state machinery turns itself into an apparatus of terror
which persecutes specific groups of its population, these groups cannot be held to
be under a legal obligation to remain loyally under the jurisdiction of that State.

As concerns the position of international law treaties in the domestic legal
order of Germany, the pertinent provision is Article 59 of the Grundgesetz.
According to this provision, international treaties that relate to a subject of federal
legislation require the consent or participation, in the form of a federal statute, of
the bodies competent in any specific case for such federal legislation. The doctrine
interpretes this provision as encompassing treaties creating such rights and
obligations for domestic subjects which could be — by means of domestic law -
only in the form of a formal federal statute. This fact, i.e. passing of a federal
statute, determines also the position of such treaty within the domestic legal
order: It takes the rank of federal statute law which takes precedence over
infrastatutory federal law, but also statutes of the Lgnder as a result a of the




supremacy of federal law and in order to reflect the principle of primacy of
international law, it is, as a rule, to be applied as the more specific law overriding
other federal laws.

Now, as concerns the question as to the direct applicability of Article 1(2) of
the UN Charter — as a treaty duly ratified by and in force for Germany — as regards
the principle of self-determination, there is, again, no unanimous opinion: On the
one hand, the view has been presented that this provision should be interpreted
as directly applicable law, a view supported by the fact that the statute of an
international organisation should be subject primarily to objective interpretation,
which does not need to strictly follow the subjective intent of the founders of the
organisation, but rather respects subsequent developments and changing
circumstances. As an additional argument for this position serves Article 2(4) of
the Charter prohibiting the Member States from all activities which could impair its
"purposes”; the legally binding nature of the purposes is presented as
"undoubtedly clear”, since they are expressly described as the object of the legal
protection. On the other hand, there are also more cautious positions towards this
reasoning and its results. Both positions concur, however, in stating that the
reference to the right of self-determination in Article 1(2) of the UN Charter does
not sufficiently clarify the contents and scope of that right. The mentioning of the
self-determination principle in Article 55 of the Charter is interpreted as being of
merely declaratory character.

What processes should be followed to realise such rights, within the
framework of a state or, in an extreme case, through secession?

One of the preconditions of the implementation of the right to self-
determination is some kind of expression of the popular will. If the majority of a
group has no will to defend its characteristics, its distinct identity, this group is not
considered to be qualified to be a holder of the right of self-determination, since
without this will no such right exists. The existence of this will is a factual, rather
than a legal question; as a most unequivocal expression of this will is considered a
plebiscite.

As concerns Germany, it should be noted that the preamble of
the Grundgesetz which — until 1990 - contained a clause according to which the
entire German people was called upon to achieve in free self-determination the
unity and freedom of Germany had been interpreted in 1973 by
the Bundesverfassungsgericht as creating a legal obligation for all state organs to
seek with "all their means” the reunification of Germany. However, the Court’s
decision opened a wide field for political discretion as to the choice of means
deemed necessary for achieving this goal. Thus, the state organs of the Federal
Republic were not allowed to waive the political objective of reunification.
However, almost all kinds of political measures were admissible, for example the
creation of a confederation of the two German states. Finally, under that decision,
the Federal Government was not allowed to contribute to the creation of legal
titles susceptible of preventing reunification, for instance by making reunification
dependent on approval of third States.




At the end of 1989 and during the first months of 1990 it was not yet clear
whether or how the unification of Germany could come about. Proposals
concentrated on the possibility of a close co-operation of both states, potentially in
a form of a confederation. Later on, it became clear that the German Democratic
Republic would join the Federal Republic of Germany. The Grundgesetz seemed to
offer two alternatives for the unification process: Article 146 provided for the
adoption of a new constitution "by a free decision of the German people"”. The
other alternative was offered by its Article 23 in the form of an accession; as
already mentioned, the second option was eventually chosen.

Conclusion

The reunification of Germany in 1990 — in the eyes of many German authors a
manifestation of the principle of self-determination, and by others seen ,only" as
the bringing to an end of an artificial separation of a nation — happened as a result
of the end of the Cold War and in the period of an extensive application and
implementation of this principle in other geographical areas of Europe: As
examples, the dissolution of Czechoslovakia, the break-up of the Soviet Union and
the dismemberment of the Socialist Republic of Yugoslavia can be mentioned.

Despite of the enormous significance of the principle of self-determination for
the destiny of many new states, the precise meaning of the constitutional principle
of self-determination, the preconditions of its implementation and the necessary
steps leading to its implementation have — as yet - not been defined precisely in
international law. This might not be so surprising if one considers that,
notwithstanding the high significance of the right to self-determination for the
recent history of Germany, neither its domestic legal order, nor the jurisprudence
of the Bundesverfassungsgericht, nor the doctrine itself have achieved this goal.
This might have several reasons: At first, it must not be forgotten that the
implementation of the external aspect of this right almost always results in a
collision with the principle of territorial integrity and sovereignty of a territorial
State. Second, the practical relevance of the elaboration of precise legal rules
seems to be less important than expected: Although even the right to secession
was laid down in Article 72 of the Constitution of the Union of the Soviet Socialist
Republics of 7 October 1977, as well as in Part One of the Preamble to the
Constitution of Yugoslavia of 21 February 1974, this did not prevent the existence
and even clash of opposing views about its precise contents and the means and
ways of its implementation.

NMPABO HA CAMOONPEAENEHME
Mpobnema NepmaHuu

M. XocpcpmaH
Loktop npasa (lMpara)
UHCTUTYT CpaBHUTE/ILHOIO rny6/In4HOro m



mexagyHapogHoro ripasa Makca lNnaHka
(Xavigenbbepr, lepmaHuns),

lperiogaBaresib PUANYECKOro paKkyibTeTa
UHcTuTyTa Kapna (HYapab3a) (Pecriybsivka Yexus)

Pe3omMe

B naHHOM paboTe mccneayoTcs BOMPOCHI, CBSA3aHHble C nMpaBoM (MPUHLMUMNOM)
camoonpefeneHns B KOHTekcTe obbeauHeHus epMaHuu. BblaenstoTcss OCHOBHble
3Tanbl pa3BuUTUa nNpobneMaTukm o camoornpeneneHun, Kotopble 6biiM B NOBECTKU
AHS COBpEMEHHOr0 repmMaHckoro rocyaapcrea. (Mepsbl 3Tan, Hayaswunncs B 1949
rogy ¢ Bo3HMKHoBeHneM OPI n okoHYMBWMIKCA B 1969 rogy ¢ Ha4YanoM «BOCTOYHOM
NONUTUKN>» KaHusepa Bunn BpaHaTta; BTOpon 3Tan, HayaBwunca B 1969 roay u
OKOHYMBLUMICA BOoCcoeaMHeHneM FepmaHum B 1990 roay; n HakoHel TpeTun 3Tan,
HayaBWMNCA C MOMeHTa obbeaAuHeHuna [epMaHuM U OA[WMKUCS NO Cen AeHb). B
paboTe faeTcs KpaTKas XapaKTepuCTUKa AAHHbIX 3TarnoB pa3BuUTUs npobneMaTuku
O NMpaBe Ha caMmoonpegesneHue.

Ocoboe BHMMaHMe B paboTe yaeneHo BONpocy o Bo3paxeHun ®PI Ha oroBopky,
caenaHHyio UHaven 15 asrycta 1980 roga npu patudumkaumm MexayHapoaHOro
nakta O rpaxAaHCKMX W NOAUTUYECKMX npaBax W MexayHapoAHOro nakrta o6
3KOHOMUYECKNX, CouManbHbIX N KYNbTYpPHbIX npaBax 1966 roga. B cooTBeTCTBUK C
BbILLEYNOMSAHYTON OFOBOPKOW B OTHOWeEHuMM cTatbM 1 obenx nakTtoB WHAMSA
0b6baABNsANa, UTO OCyLeCTBNIeHMe npaBa Ha camoonpeneneHune NpUHaaNexuT Nulb
HapoAaM, HaxoAsWMMCa NoA KOJOHMaNbHbIM WMIoM. epMaHCKoe npaBuUTENbCTBO
oTBeprno orosopky NHAMM nogyepkHyB, YTO OCHOBAHHOE Ha MOJIOXEHUAX YCTaBa
OOH npaBo Ha camoonpegeneHne NpuHaaaIexuT BCeEM HapoAaM.

HNanee paccMaTpuBaloTCS acrnekTbl npasa Ha camoonpeneneHuve,
CyLlecTBylOLWMe B repMaHCKON LOKTPUHE MeXAYHapoAHOro M KOHCTUTYLMOHHOIo
npasa. OTMe4yaeTCs, 4YTO B LWIMPOKOM CMbICNE Mo MPUHUMUMNOM caMoonpeneneHus
NMOHMMAETCsa npaBo Hapoda cBobOAHO onpeaensTb CBOWM rOCyAApPCTBEHHbIN U
06LWEeCTBEHHbIN CTPOM a TaKXe OCHOBHble HarnpaBfeHUs CBOEero 3KOHOMWYeCcKoro,
counanbHoro " KYJIbTYPHOIO pasBuUTuUS. MposBneHnsmMu BHelHero
camoonpegeneHus MOryT paccMaTpuBaTbCS, Hanpumep, yCTaHOB/IeHne
denepatMBHOro yCTpomcTBa WM  NpefocTtaBieHMe aBTOHOMHOroO  craTyca
onpeaenieHHbIM 06pa3oBaHMAM. Hapsay C BbllecKa3aHHbIM OTMeYaeTcsi, YTo npaBo
Ha caMmoonpejesieHMe MOXET BK4YaTb, TakXe NpaBO HapoAa onpenensTb CBOU
BHeLWHenonuTu4YeCckMin cratyc, Bkto4vas npaso obnagaHus eauHOW TeppuTOpun, m
cnepoBaTesnibHO NpaBO Ha oTaeneHume (ceueccuto). o cnosam asBTopa OAHUM M3
Hauny4dwmnx MposBEHMI OCYLEeCTBNeHMS MNpaBa Ha caMmoornpejesieHne SBUa0Chb
BoccoeanHeHune Nepmannm B 1990 roay.

B paboTte [0BOALHO TLATENbHO pPACCMOTPEHbLI BOMPOCHhI, CBSsi3@aHHblE C
onpegeneHneMm obnagatenen (6eHedunuymapmeB) npaBa Ha camoonpeaeneHue,
OTMe4yaeTcs, YTO repMaHcKas AOKTPUHA BblAensieT Tpu rpynnbl obnagatenen npasa
Ha camoornpejeneHne; HapoAbl WM HauuM B CMbIC/e MeXAYyHapoAHOro nmnpaesa,
HapoAabl Haxo4swmecs rno4 KosiIoHManbHOW MM UHOWM MHOCTPaHHOW OKKynauuemn, m



HaceneHne CcyBepeHHOro rocygapcrBa. OAHOBpPEMEHHO OTMevaeTcsi, 4To
onpeaesieHme BblleyKa3aHHbIX rpynn Npoaos/ikaeT 0CTaBaTbCs CMOPHbIM.

PazBuBas paHHyio npobnemMaTtuky aBTOp OTMe4yaeT, 4YTO ANS  BbIIB/IEHMUS
KOHKPETHbIX obnagatenem npaBa Ha camMoonpeneneHme B KaXAOM KOHKpPETHOM
clydyae HeaoCTaTO4HO MPUMEHEHME  TOJSIbKO  S3bIKOBbIX, 3THUYECKUX  UU
KYNbTYPHbIX KPpUTEPUEB, UCTOPUYECKME MPEeANnOCbIIKU N KPUTEPUU TakKXe AOSHKHbI
NPUHMMATLCHA BO BHMMaHMe.

B paboTe penaetca nonbiTka BbIABUTb Te 06CTOATENBbCTBA NPU  HaAM4uum
KOTOPbIX HapoAbl M HauWu, BKIOYAs HaUMOHaNbHblE MEHbLUMHCTBA, KOTOPbIE
OAHOBPEMEHHO ABNSAKTCA HauMsSIMM B CMbIC/le MeXAYHapoAHOro npasa, MOryT
OCYLEeCTBNATb MpPaBO Ha caMoonpegesieHne MnocpeacTBOM  OTAeNeHus  OT
rocyaapcrsa.

OTMevaeTcss, 4YTO HEeCMOTpS Ha TO, YTO [AaHHbIA BOMPOC OCTaeTcs
NpOTUBOPEYMBBLIM, TEM HE MeHee COrflaCHO AOMWHUPYIOWEN B TrepMaHCKOWM
OOKTPMHE TOYKW 3peHuss oTaeneHme wunm 6opbba 3a oTaeneHue 6yayrt
paccMaTpmBaTbCsl, KaK onpaBAaHHble C HOPUANYECKON TOYKW 3pEeHusi, ecnu
onpeaeneHHbl Hapo4 WM Hauusa MnoaBepravTcs AWUCKPUMWHALMK CO CTOPOHDI
npaBuTenbCTBa, MNOCPEeACTBOM aKTOB  COCTOSLWMX U3 WKMpOKOMAcCWTabHbIX,
HenpepbIBHbIX, Cepbe3HbIX HapylweHun Hambonee OCHOBOMOMAArawWMX MNpas
yenoBeKka, KOMMM SABMSAKOTCS MaccoBble ybuncTBa wmnm reHouugHble Mepbl, Takue
KaK, HanpmMmep 3THUYECKME YUCTKMN.

B 3akntouyeHnn oTmevaeTtcs, 4yto ob6bveanHeHme NepmaHum B 1990 rogy MHOrMMM
HEMEUKMMW aBTOpaMM pacCcMaTpmMBasioCb WMMEHHO KaK MnposiBNeHne npuHumMna
camoonpeneneHns, XoTS HeKOTOopble aBTOPbl paccMaTpuBann obbeauMHEHMEe NULb
KaK MpeKkpaweHne MUCKYCCTBEHHOro pasaeneHuss F'epmaHumu, KOTOpoe $BASIOCh
pe3ynbTaTOM OKOHYaHMS XOJ04AHOM BOMHbI.

Prof. dr. lvan Kristan
University of Ljubljana

The Right to Self-Determination
The case of Yugoslavia

I. Origin of the Right to Self-determination



The Right of Self-Determination in the history of modern statehood can be
followed through historical documents and political actions since thirteen British
Colonies in 1776 have separated from Great Britain and declared their
independence.

The Declaration of Independence (The Unanimous Declaration of the Thirteen
United States of America) was in modern history of statehood first formal
document on the constitutional level proclaiming strict demand to the separation.

Introductory paragraph of the Declaration reads: »When, in the course of
human events, it becomes necessary for one people to dissolve the political bands
which have connected them with another, and to assume among the powers of the
earth, the separate and equal station to which the laws of nature and of nature’'s
God entitle them, a decent respect to the opinions of mankind requires that they
should declare the cause which impel them to the separation.«

After having listed the sufferance under the King of Great Britain and the
injustices caused by him the authors of the Declaration have in its last paragraph
declared full independence:

»We, therefore, the representatives of the United States of America, in General
Congress, assembled, appealing to the Supreme Judge of the world for the
rectitude of our intentions, do, in the name, and by the authority of the good
people of these colonies, solemnly publish and declare, that these united colonies
are, and right ought to be free and independent states...«

I1. Collective and individual right

Self-determination as a political principle has a double nature: on the one side
it is an individual right (freedom) and on other side it is also a right (freedom) of
people (of a nation) to decide on its own destiny. From this point of view it is
important the mutual connectedness of the individual Self-determination (the right
of an individual) and the collective Self-determination (the right of a nation, of the
community).

The Right to Self-determination became due UN activity a collective right of a
nation and a right of individual.

When Thuerer says the American independence being a prototype of the right
of self-determination in the meaning of secession (separation), he adds that the
secession was not founded by anti-colonial or national reasons but for the
protection of an individual.

The Right to Self-determination as a collective right of the nation is gaining -
probably under the influence of the discussions about the universal character of
this right - a new characteristic from the standpoint of the mutual correlation of
the right of self-determination and other fundamental rights: they consider the
Right to Self-determination being a precondition for the realization of all
fundamental rights.

I1l. Democracy and Self-determination

The Democracy and the Self-determination are close linked-up. Self-
determination without Democracy couldn't exist, because Self-determination is
nothing but an eminent democratic act, nothing but realisation of a democratic
essence.



The idea "consent of the governed” is of principal importance. This idea
became a principle for the territorial changes between the states: at each
territorial change there should be assured a participation in decision-making of the
involved people (nation) or entities. This democratic principle found its expression
in both the American declaration (1776) and French Declaration (1789).

Kaspar Lang put the democracy as a leading idea of the philosophy of
federalism: democracy needs federalism; federalism needs democracy.

I1V. The International conception of the Right to Self-determination

International conception of the Right to Self-determination founds its place first
in the UN Charter. Later it was elaborated in several documents of the UN,
particular:

e The Declaration on abolishing the colonialism from 1960,

e Both International Covenants on human Rights from 1966,

e The Declaration of seven principles of international law from 1970.

The Right of Self-determination was first dedicated to the abolishment of
colonialism.

The Right to Self-determination was first dedicated to the abolishment of
colonialism. This is to see in the Statement, that the Right to Self-determination is
representing moral, political and legal foundation of anticolonialism. But the
Declaration from 1960 is important for further development to Self-determination
in two sense: first, because it indicates the linkage between the Self-determination
and the Human Rights, and second, because it gives a clear definition of the Right
to self-determination.

The Declaration on the Granting of Independence to Colonial Countries and
Peoples states, that the subjection of peoples to alien subjugation, domination and
exploitation constitutes a denial of fundamental rights. Through this assertion of
the anticolonial declaration the Self-determination got a new dimension: besides
the political and legal aspect it got an inherent humanitarian element of
fundamental Human rights. For all modes of anticolonial actions this is a very
important step foreword.

From another side the anticolonial declaration gives a definition of the Right of
Self-determination: "All peoples have the right to self-determination; by virtue of
that right they freely determine their political status and freely pursue their
economic, social and cultural development.”

The linkage between the Right of Self-determination and the fundamental
Human rights - for the first time clear expressed in the anticolonial declaration -
got its confirmation in both International Covenants on human rights (Covenant on
economic, social and cultural rights; Covenant on civil and political rights) from
1966.

Three important points gives the Article | of the International Covenant of civil
and political rights (identical is the wording of Article | of the Covenant of
economic, social and cultural rights):

« First, it gives the general definition of the right of Self-determination,

e Second, it gives specific definition of economic Self-determination,



e« Third, it postulates the obligations and duties of the State parties,
concerning the right of self-determination.

Most comprehensively the self-determination is elaborated in the Declaration of
seven principles of international law from 1970.

Among seven principles, solemnly proclaimed by the UN General Assembly, for
this paper "The principle of equal rights and self-determination of people” is
important. At least two parts of this seventh principle should be cited:

"By virtue of the principle of equal rights and self-determination of peoples
enshrined in the Charter of the UN, all peoples have the right freely to determine,
without external interference, their political status and to pursue their economic,
social and cultural development, and every state has the duty to respect this right
in accordance with the provisions of the Charter.

e The establishment of a sovereign and independent State, the free
association or integration with an independent State or the emergence into any
other political status freely determined by a people constitute modes of
implementing the right to self-determination by that people".

These two quotations clearly show the whole contents of the right to self-
determination in general sense and besides that in the second quotation there is
given a definition of political self-determination.

For international conception of Right to self-determination it is of decisive
importance the fact that the General Assembly solemnly declared, that the
principles of the UN Charter, which are embodied in this Declaration "constitute
basic principles of international law".

V. Internal and external Self-determination, the right to secession

Self-determination has its internal and external dimension.

Internal Self-determination signifies the enforcement of nations will
considering its political status and its political, social and cultural development
inside the existing state.

External dimension of Self-determination means accomplishment of the
political status outside of the existing state. So the external self-determination
means the right to secede.

Both dimensions of Self-determination are important, but it is obvious that the
right to secede as a mode of external self-determination is essential, immanent
part of the Right to Self-determination. Without the Right to secession there can
be no Right to Self-determination, because it cannot exist without its immanent
component part.

Secession is an emergency exit, it is a mode of self-help of a nation if its Right
to Self-determination is being denied or if cannot realize all possible degrees and
modes Of internal Self-determination.

Original sense of the Right of Self-determination that corresponds to American
Declaration of independence 1776 is actually the Right to secession. It is being
said that the American Declaration of independence is a prototype of Self-
determination in the meaning of secession.



Similar consequence follows from international law, before all from the
Declaration of seven principles of international law 1970: establishment of an
sovereign state is impossible without the right to secede.

VI. The Theory of consumption of the right to Self-determination.

In connection with denying the Right to secession it should be mentioned the
Theory of consumption of the right to Self-determination.

Two Serbian Academicians — Radovan Luki¢ and Jovan Djordjevi¢ — made clear
statement advocating this theory in connection with Slovenian constitution. They
both stated that Yugoslav nations had the right of Self-determination with the
right to secession before formation of the Yugoslav state, but entering in
Yugoslavia they have consumed this right.

Theory of consumption is not acceptable neither from theoretical nor from
empirical point of view, namely how Yugoslav federation was built and how the
first Yugoslav constitution was adopted.

From theoretical point of view this theory is not acceptable because the Right
of Self-determination, if it can be used only once, it ceased to be a general right or
a principle. No fundamental right exists to be used only once.

The Theory of consumption of the Right to Self-determination with the right to
secession is contrary to the trends in understanding the Right of Self-
determination in the context of the fundamental human rights, mentioned above.

Looking from standpoint of the American Declaration independence the Right
of self-determination is not a right to be used only once, because whenever "a
long train of abuses and usurpations™ appears there is the right to alter the
system of government or to secede.

In international law the theory o consumption is neither accepted. There are
clear standpoints that the Right to Self-determination is a permanent, inalienable
and repeatable right: actually this is a repeatable act.

Yugoslav federation was built up explicitly on the basis of the Right of Self-
determination including the Right to secession. The historical events and facts
about demanding and realizing the Right of Self-determination from the pre-war
Kingdom of Yugoslavia (established 1918), through national liberation struggle
(1941-1945) to the Constitution SFRJ 1974 are notorious.

In connection with Theory of consumption it is important that the
Constitutional court of Yugoslavia also refused this theory. Namely the
Constitutional Court in January 1990 refused proposal of the judge reporter for the
assessment the tenth constitutional amendment to the Slovenian constitution
(adopted among other amendments 1989), which stipulated the Right to Self-
determination of Slovenian people, being contrary to the Constitution of
Yugoslavia (SFRJ).

VII. Hesitation in acknowledgement the Self-determination.

There was after the fall of Berlin Wall and (expected) collapse of the Soviet
Union (SSSR) towards the Self-determination in the case of Baltic states and in
the case of the Socialist federative republic of Yugoslavia (SFRJ) a simultaneous
attitude of the international community, before all of the United States: they have
- if not quite denying the Self-determination - strong hesitated to accept it.



Western European governments and United States exercised pressure to
preserve unity of Yugoslavia. Their pragmatic reason was that they didn’t know,
what consequences the break up of Yugoslavia could have for the balance of
power and for peace in Europe, they didn't know if this example could cause the
break up of Soviet Union a. s. o.

This attitude of western countries was wrong. It would be wiser to support a
peaceful reform of Yugoslavia on the basis of the Right of Self-determination then
to permit (or even to support?) use the violence or encourage the national
intolerance to preserve the unity of Yugoslavia. It is possible to put a question if
another attitude of western countries and of USA would prevent the horrible war in
Yugoslavia, ending with Dayton peace, signed in December 1995.

Douglas Seay, American policy analyst, gave his observation of this western
attitude to Yugoslavia crisis: "The Bush Administration and most West European
governments oppose the break-up of Yugoslavia out of a fear of instability. This
attitude probably is a relic of the Cold War era, when it was assumed, correctly,
that a disintegrating Yugoslavia would be a tempting target for Moscow. Today,
however, Yugoslavia’s integrity is of little strategic importance to the West. Even if
stability of Yugoslavia were in Western interests, it would not be achieved by the
West backing the present regimes coercive attempts to hold the country together.
Stability only can be established by the self-determination of Yugoslavia’'s
constituent republics, be it through complete independence or a renewed
federation of democratic republics.”

Significant was the hesitation to acknowledge the Self-determination in the
case of Baltic states, because there was principally different situation in the Baltic
states (Lithuania, Latvia and Estonia) and in the SFRJ.

In Baltic republics the issue was not Self-determination but reestablishment of
independence being lost on the basis of non-aggression treaty between Nazi
Germany and Soviet Union (SSSR) 1939, which set the stage for Stalin's
annexation of the Baltic states the following year.

When after falling the Berlin-Wall the Baltic states in 1990 reclaimed their
freedom from the collapsing Soviet Union and when they declared anew their
independence, leading western countries were hesitating a pretty time before they
formally acknowledged the reestablishment of independent Baltic states being
abolished fifty years ago.

When Soviet State Council, presided by Mikhail Gorbachov, on 6 September
1991 acknowledged the independence of Lithuania, Latvia and Estonia the way for
realization of the Right of self-determination was opened.

VI1l. What was the reason of the collapse of Yugoslav federation
(SFRJ)?

The central issue was different attitude to the concept of federation being
enforced in the SFRJ Constitution of 1974. It is to say, that in this constitution was
federal principle in favour of independent status of federal units (republics)
reached the highest level since the first constitution of 1946. Serbia was not
satisfied with this conception and advocated strong centre, actually this was a
concept of unitarian federation. So Serbia succeeded with its initiative that the



federal Constitution from 1974 was changed 1988. In Slovenia was to found
critical opinion about this change - it was treated as a degradation of the
sovereignty of Slovenia.

Dissatisfaction with federal constitutional amendments from 1988 caused in
Slovenia an activity against the centralisation on federal level. This attitude found
its expression 1989 in the group of amendments to the Slovenian Constitution
from 1974, trying to preserve a relative independent status in the federation.
These Slovenian amendments caused very strong negative reaction in Belgrade. In
the centre of the critics was before all the amendment No. X. on the Right of Self-
determination of the Slovenian people (nation).

To the Slovenian assembly there was one day before its session addressed a
firm demand from the federal authorities and of Central committee of the Party (it
was the strongest political pressure against Slovenia until then) not to adopt the
proposed constitutional amendments: Slovenian assembly didn't follow this
demand and adopted all proposed amendments.

So the crisis of Yugoslav federation began to ripen. There were still some
efforts to reconcile the opposite views on conception of federation but no one of
them succeeded. By Slovenia and Croatia there was elaborated a concept of
reorganization of the federation into a confederation. Serbia decisively rejected
this proposal.

IX. Secession or dissolution?

So in several republics (federal units) were made steps to reach their
independency.

The Republic of Slovenia organized on 23 December 1990 a plebiscite
(referendum): in favour of independent Republic of Slovenia voted 88,5% of all
registered voters.

This was the basis for further activities. One of these was the proposal for
consenting disunion of SFRJ, adopted by Slovenian Assembly on 20 February 1991
in a form of Resolution. Unfortunately this proposal was without expected effect.
In that time Milomevi¢c as powerful leader of Serbia was not ready to accept
peaceful dissolution of Yugoslavia. He planned to use even armed force to
preserve Yugoslavia made after his conception.

Final decisions about the independency and constituting their independent
states were adopted in all republics in 1991 and 1992 (Slovenia on 25 June 1991;
Croatia on 25 June 1991; Macedonia in September 1991; Bosnia and Herzegovina
on 14 October 1991; Serbia and Montenegro on 27 April 1992, establishing the
Federative Republic of Yugoslavia).

In the process of break off of Yugoslavia (SFRJ) Serbia tried to enforce its
standpoint that four federal units (republics) - Slovenia, Croatia, Macedonia and
Bosnia and Herzegovina — seceded from the SFRJ. The aim of this assertion of
Serbia was to reach the acknowledgement of his theory that the SFRJ exists
further despite missing four of previous six component republics, now being
composed only of republics Serbia and Montenegro. Through that formula Serbia
with Montenegro wanted to reach the status of automatic succession after SFRJ.



The Arbitration Committee (Badinter Commission) rejected this assertion of
Serbia and stated that in the case of SFRJ there is no secession but dissolution.
The process of dissolution of SFRJ began on 29 November 1991 and it was
completed on 4 July 1992. All new independent states arisen from SFRJ have
equal status of state successor after the SFRJ. This new states (Bosnia and
Herzegovina, Croatia, Macedonia, Slovenia, Federal republic of Yugoslavia) settled
main problems of succession in Agreement of succession, signed in Vienna in June
2001.

rMPABO HA CAMOOIPEAQEJIEHUNE
lMpumep tOrocnasumn
N. KpucraH
lMpogeccop YHuBepcuteta J1t06/1siHbI

Pe3omMe

B poknape npod. VMeaHa KpuctaHa Ha npumepe lOrocnaeum wmuccneayrtoTcs
BOMpPOCbI, CBSI3@aHHble C MNpaBOM Ha camoornpegeneHue. ABTOp npocnexunsaeT
pasBUTME  MHCTUTYTA  cCaMoonpeesieHunsl,  HayuHas C  NpOBO3r/laweHus
HE3aBMCMMOCTM TpuUHaAUaTblo OpUTAHCKUMU KOMOHUAMW B AMEpUKe WU cuymTas
deknapaumio 0 HesaBucumoctn CoeanHeHHbIx LUTtatoB AMepuKn NepBbiM
OOKYMEHTOM, KOTOpbIM HA KOHCTUTYLUMOHHOM YpOBHe 3akpenwus npaBo Ha
oTaeneHue.

Mo cnosam aBTopa, «cornacue ynpaBnsembix>», T.e. cornacue
3aUHTEpPecOBaHHbIX HApOAOB, HaLUWW, HacenswwWwux ornpeaeneHHy TeppuTopuio,
MMeeT npuHUMNMANbHOE 3HayeHne AN8 OCYWeCTBNeHUs TeppuTopuanbHbIX
W3MEHEHUN K, cnefoBaTeNbHO, 418 OCYLLeCTB/IeHUs npaBa Ha caMoonpeaeneHune. B
paboTe uccneaoBaHbl pas/siMyHble acrnekTbl (BHYTPEHHUM M BHELWHMW) nNpaBa Ha
camoonpegenenmne. OTMeYaeTCs, YTO BHYTpeHHee camoonpeneneHue Bblpa)kaeTcs B
TOM, 4yTO 6oprowmecss Hauum U HapoAbl pacCMaTPUBAKOT CBOW MOSIMTUYECKUIN CTaTyC,
a TakXe noaMTnyeckoe, coumanbHoe W KynbTypHOe pas3BuTMEe B paMKax
CyLlecTBylLWero rocygapcrea, B TO BpeMs KaK BHellHee caMmoonpeneneHue
npegycMaTtpuBaeT  yCTaHOBNEHUe NnoSMTUYECKOro  craTyca BHe paMoK
CyllecTBylOLWlero rocyaapcrea, cnefoBaTeflbHO, BHelWHee caMoornpeaeneHue
noapasymeBaeT NpaBo Ha oTaeneHune (ceueccuio). NpaBo Ha oTaeneHue (ceueccus)
SABNSIeTCA COCTaBHOM 4acTblo MNpaBa Ha camoonpegeneHme, 6e3 KOTOpOro
HEBO3MOXHO npeacTaBuTb CylLiecTBOBaHue nocnegHero. Mpaso Ha
camoonpegeneHue B cMbicie AMEepMKaHCKOM Aeknapauum O HeszaBUCUMOCTU 1776
roga o3HadaeT MMeHHO NpaBo Ha oTaeneHue (ceueccuto).

[Janee aBTOp noaBepraeT KPpUTUKE TEOPUID «ucHeprnaHus (MweHns) npasa Ha
camoonpefeneHme» W, B 4YaCTHOCTU, no3uumio cepbckux rpuctos PagoBaHa
Nlyknya n MosaHa [xopaxesBuua, KOTOpble OTCTauMBanM TOYUKY 3PEHUS, COrMacHoO
KOTOpOW torocnasckme pecnybnuku obnaganu npaBoM Ha caMmoonpenenexHuve,



KOTOPbIM OHU BOCIMOJIb30BasNCb, co3aas tOrocnasunio, Nocse Yyero, COOTBETCTBEHHO,
AVWKWANCE ero, OTMeyasl, 4YTO eCcnnm npaBoOM Ha caMoonpenenieHne MOXHO
BOCMOJ/Ib30BATbCS NULWb OAMH pa3, TO OHO NepecTaeT ABMAATbCA 06LMM NPUHLMNOM
WM HOpMOM NpaBa. B AOKTpuHe MexayHapoAHOro npasa AaHHas Teopus HUKoraa
He npu3HaBanacb. O HeNpuM3HAHHOCTM nocfeaHen  CBUAETENbCTBYEeT U
npmeeneHHoe aBTopoM peweHne KoHctutyumoHHoro Cyaa COPKO 1990 ropa, B
KoTopom Cya oTBepr npegsoxeHue CyAbu-AOKNagynkKa nMpu3HaTb LOECATYHO
nonpaBky KoHcTuTyumn CnoBeHWMU, KOHCTATUPYHOLWYI NpaBO C/AOBEHCKOro Hapoaa
Ha camoonpegeneHne, Kak He cooTBeTcTBYyLWee KOrocnasckon KoHCTUTYyUmu.

B 3aknuyeHuMe aBTOp COBepllaeT KpaTKUWM 3KCKYpPC B WCTOpPUIO pacnaja
tOrocnasumn, nopBepras ocoboMy uccnegoBaHMIO BOMPOCbI MnpaBonpeemcTea. B
paboTe, B 4aCTHOCTU, paccMaTpuBaroTcs nonbiTkn CPHO (Cepbuun n YepHoropun) Ha
nepeoM 23Tane pacnaga (Orocnasmm npeacraBnsatb  cebs  eaAMHCTBEHHbIM
npasonpeeMHukoM COPKO u BbiCTynatb OT ee uMeHW. OaHako Ap6buUTpakHbIn
komuteT (Komucecmsa baguHtepa) otBepr agaHHoe TpebosaHue CPIO, ycTaHOBUMB, 4TO
B cny4yae OrocnaBmm wuMeno MecTo He OTAeNeHuMe, a pacudsieHeHue, u,
COOTBETCTBEHHO, BCe obpa3oBaHHble nocne pacnaga lrocnaeum rocyaapcrea
MMEKT OAMHAKOBbLIN CTAaTyC rocyaapcres-npasonpeemMHukos COPIO.

Prof. dr. lvan Kristan
University of Ljubljana

The Right to Self-Determination
The case of Yugoslavia

I. Origin of the Right to Self-determination

The Right of Self-Determination in the history of modern statehood can be
followed through historical documents and political actions since thirteen British
Colonies in 1776 have separated from Great Britain and declared their
independence.

The Declaration of Independence (The Unanimous Declaration of the Thirteen
United States of America) was in modern history of statehood first formal
document on the constitutional level proclaiming strict demand to the separation.

Introductory paragraph of the Declaration reads: »When, in the course of
human events, it becomes necessary for one people to dissolve the political bands
which have connected them with another, and to assume among the powers of the
earth, the separate and equal station to which the laws of nature and of nature’'s
God entitle them, a decent respect to the opinions of mankind requires that they
should declare the cause which impel them to the separation.«

After having listed the sufferance under the King of Great Britain and the
injustices caused by him the authors of the Declaration have in its last paragraph
declared full independence:



«We, therefore, the representatives of the United States of America, in General
Congress, assembled, appealing to the Supreme Judge of the world for the
rectitude of our intentions, do, in the name, and by the authority of the good
people of these colonies, solemnly publish and declare, that these united colonies
are, and right ought to be free and independent states...»

I1. Collective and individual right

Self-determination as a political principle has a double nature: on the one side
it is an individual right (freedom) and on other side it is also a right (freedom) of
people (of a nation) to decide on its own destiny. From this point of view it is
important the mutual connectedness of the individual Self-determination (the right
of an individual) and the collective Self-determination (the right of a nation, of the
community).

The Right to Self-determination became due UN activity a collective right of a
nation and a right of individual.

When Thuerer says the American independence being a prototype of the right
of self-determination in the meaning of secession (separation), he adds that the
secession was not founded by anti-colonial or national reasons but for the
protection of an individual.

The Right to Self-determination as a collective right of the nation is gaining -
probably under the influence of the discussions about the universal character of
this right - a new characteristic from the standpoint of the mutual correlation of
the right of self-determination and other fundamental rights: they consider the
Right to Self-determination being a precondition for the realization of all
fundamental rights.

I1l. Democracy and Self-determination

The Democracy and the Self-determination are close linked-up. Self-
determination without Democracy couldn't exist, because Self-determination is
nothing but an eminent democratic act, nothing but realisation of a democratic
essence.

The idea "consent of the governed” is of principal importance. This idea
became a principle for the territorial changes between the states: at each
territorial change there should be assured a participation in decision-making of the
involved people (nation) or entities. This democratic principle found its expression
in both the American declaration (1776) and French Declaration (1789).

Kaspar Lang put the democracy as a leading idea of the philosophy of
federalism: democracy needs federalism; federalism needs democracy.

IV. The International conception of the Right to Self-determination

International conception of the Right to Self-determination founds its place first
in the UN Charter. Later it was elaborated in several documents of the UN,
particular:

e The Declaration on abolishing the colonialism from 1960,

e Both International Covenants on human Rights from 1966,

e The Declaration of seven principles of international law from 1970.

The Right of Self-determination was first dedicated to the abolishment of
colonialism.



The Right to Self-determination was first dedicated to the abolishment of
colonialism. This is to see in the Statement, that the Right to Self-determination is
representing moral, political and legal foundation of anticolonialism. But the
Declaration from 1960 is important for further development to Self-determination
in two sense: first, because it indicates the linkage between the Self-determination
and the Human Rights, and second, because it gives a clear definition of the Right
to self-determination.

The Declaration on the Granting of Independence to Colonial Countries and
Peoples states, that the subjection of peoples to alien subjugation, domination and
exploitation constitutes a denial of fundamental rights. Through this assertion of
the anticolonial declaration the Self-determination got a new dimension: besides
the political and legal aspect it got an inherent humanitarian element of
fundamental Human rights. For all modes of anticolonial actions this is a very
important step foreword.

From another side the anticolonial declaration gives a definition of the Right of
Self-determination: "All peoples have the right to self-determination; by virtue of
that right they freely determine their political status and freely pursue their
economic, social and cultural development.”

The linkage between the Right of Self-determination and the fundamental
Human rights - for the first time clear expressed in the anticolonial declaration -
got its confirmation in both International Covenants on human rights (Covenant on
economic, social and cultural rights; Covenant on civil and political rights) from
1966.

Three important points gives the Article | of the International Covenant of civil
and political rights (identical is the wording of Article | of the Covenant of
economic, social and cultural rights):

« First, it gives the general definition of the right of Self-determination,

e Second, it gives specific definition of economic Self-determination,

« Third, it postulates the obligations and duties of the State parties,
concerning the right of self-determination.

Most comprehensively the self-determination is elaborated in the Declaration of
seven principles of international law from 1970.

Among seven principles, solemnly proclaimed by the UN General Assembly, for
this paper "The principle of equal rights and self-determination of people" is
important. At least two parts of this seventh principle should be cited:

"By virtue of the principle of equal rights and self-determination of peoples
enshrined in the Charter of the UN, all peoples have the right freely to determine,
without external interference, their political status and to pursue their economic,
social and cultural development, and every state has the duty to respect this right
in accordance with the provisions of the Charter.

e The establishment of a sovereign and independent State, the free
association or integration with an independent State or the emergence into any
other political status freely determined by a people constitute modes of
implementing the right to self-determination by that people”.



These two quotations clearly show the whole contents of the right to self-
determination in general sense and besides that in the second quotation there is
given a definition of political self-determination.

For international conception of Right to self-determination it is of decisive
importance the fact that the General Assembly solemnly declared, that the
principles of the UN Charter, which are embodied in this Declaration "constitute
basic principles of international law".

V. Internal and external Self-determination, the right to secession

Self-determination has its internal and external dimension.

Internal Self-determination signifies the enforcement of nations will
considering its political status and its political, social and cultural development
inside the existing state.

External dimension of Self-determination means accomplishment of the
political status outside of the existing state. So the external self-determination
means the right to secede.

Both dimensions of Self-determination are important, but it is obvious that the
right to secede as a mode of external self-determination is essential, immanent
part of the Right to Self-determination. Without the Right to secession there can
be no Right to Self-determination, because it cannot exist without its immanent
component part.

Secession is an emergency exit, it is a mode of self-help of a nation if its Right
to Self-determination is being denied or if cannot realize all possible degrees and
modes Of internal Self-determination.

Original sense of the Right of Self-determination that corresponds to American
Declaration of independence 1776 is actually the Right to secession. It is being
said that the American Declaration of independence is a prototype of Self-
determination in the meaning of secession.

Similar consequence follows from international law, before all from the
Declaration of seven principles of international law 1970: establishment of an
sovereign state is impossible without the right to secede.

V1. The Theory of consumption of the right to Self-determination.

In connection with denying the Right to secession it should be mentioned the
Theory of consumption of the right to Self-determination.

Two Serbian Academicians — Radovan Luki¢ and Jovan Djordjevi¢ — made clear
statement advocating this theory in connection with Slovenian constitution. They
both stated that Yugoslav nations had the right of Self-determination with the
right to secession before formation of the Yugoslav state, but entering in
Yugoslavia they have consumed this right.

Theory of consumption is not acceptable neither from theoretical nor from
empirical point of view, namely how Yugoslav federation was built and how the
first Yugoslav constitution was adopted.

From theoretical point of view this theory is not acceptable because the Right
of Self-determination, if it can be used only once, it ceased to be a general right or
a principle. No fundamental right exists to be used only once.



The Theory of consumption of the Right to Self-determination with the right to
secession is contrary to the trends in understanding the Right of Self-
determination in the context of the fundamental human rights, mentioned above.

Looking from standpoint of the American Declaration independence the Right
of self-determination is not a right to be used only once, because whenever "a
long train of abuses and usurpations™ appears there is the right to alter the
system of government or to secede.

In international law the theory o consumption is neither accepted. There are
clear standpoints that the Right to Self-determination is a permanent, inalienable
and repeatable right: actually this is a repeatable act.

Yugoslav federation was built up explicitly on the basis of the Right of Self-
determination including the Right to secession. The historical events and facts
about demanding and realizing the Right of Self-determination from the pre-war
Kingdom of Yugoslavia (established 1918), through national liberation struggle
(1941-1945) to the Constitution SFRJ 1974 are notorious.

In connection with Theory of consumption it is important that the
Constitutional court of Yugoslavia also refused this theory. Namely the
Constitutional Court in January 1990 refused proposal of the judge reporter for the
assessment the tenth constitutional amendment to the Slovenian constitution
(adopted among other amendments 1989), which stipulated the Right to Self-
determination of Slovenian people, being contrary to the Constitution of
Yugoslavia (SFRJ).

VII. Hesitation in acknowledgement the Self-determination.

There was after the fall of Berlin Wall and (expected) collapse of the Soviet
Union (SSSR) towards the Self-determination in the case of Baltic states and in
the case of the Socialist federative republic of Yugoslavia (SFRJ) a simultaneous
attitude of the international community, before all of the United States: they have
- if not quite denying the Self-determination - strong hesitated to accept it.

Western European governments and United States exercised pressure to
preserve unity of Yugoslavia. Their pragmatic reason was that they didn’t know,
what consequences the break up of Yugoslavia could have for the balance of
power and for peace in Europe, they didn't know if this example could cause the
break up of Soviet Union a. s. o.

This attitude of western countries was wrong. It would be wiser to support a
peaceful reform of Yugoslavia on the basis of the Right of Self-determination then
to permit (or even to support?) use the violence or encourage the national
intolerance to preserve the unity of Yugoslavia. It is possible to put a question if
another attitude of western countries and of USA would prevent the horrible war in
Yugoslavia, ending with Dayton peace, signed in December 1995.

Douglas Seay, American policy analyst, gave his observation of this western
attitude to Yugoslavia crisis: "The Bush Administration and most West European
governments oppose the break-up of Yugoslavia out of a fear of instability. This
attitude probably is a relic of the Cold War era, when it was assumed, correctly,
that a disintegrating Yugoslavia would be a tempting target for Moscow. Today,
however, Yugoslavia’s integrity is of little strategic importance to the West. Even if



stability of Yugoslavia were in Western interests, it would not be achieved by the
West backing the present regimes coercive attempts to hold the country together.
Stability only can be established by the self-determination of Yugoslavia’'s
constituent republics, be it through complete independence or a renewed
federation of democratic republics.”

Significant was the hesitation to acknowledge the Self-determination in the
case of Baltic states, because there was principally different situation in the Baltic
states (Lithuania, Latvia and Estonia) and in the SFRJ.

In Baltic republics the issue was not Self-determination but reestablishment of
independence being lost on the basis of non-aggression treaty between Nazi
Germany and Soviet Union (SSSR) 1939, which set the stage for Stalin's
annexation of the Baltic states the following year.

When after falling the Berlin-Wall the Baltic states in 1990 reclaimed their
freedom from the collapsing Soviet Union and when they declared anew their
independence, leading western countries were hesitating a pretty time before they
formally acknowledged the reestablishment of independent Baltic states being
abolished fifty years ago.

When Soviet State Council, presided by Mikhail Gorbachov, on 6 September
1991 acknowledged the independence of Lithuania, Latvia and Estonia the way for
realization of the Right of self-determination was opened.

VII1l. What was the reason of the collapse of Yugoslav federation
(SFRJ)?

The central issue was different attitude to the concept of federation being
enforced in the SFRJ Constitution of 1974. It is to say, that in this constitution was
federal principle in favour of independent status of federal units (republics)
reached the highest level since the first constitution of 1946. Serbia was not
satisfied with this conception and advocated strong centre, actually this was a
concept of unitarian federation. So Serbia succeeded with its initiative that the
federal Constitution from 1974 was changed 1988. In Slovenia was to found
critical opinion about this change - it was treated as a degradation of the
sovereignty of Slovenia.

Dissatisfaction with federal constitutional amendments from 1988 caused in
Slovenia an activity against the centralisation on federal level. This attitude found
its expression 1989 in the group of amendments to the Slovenian Constitution
from 1974, trying to preserve a relative independent status in the federation.
These Slovenian amendments caused very strong negative reaction in Belgrade. In
the centre of the critics was before all the amendment No. X. on the Right of Self-
determination of the Slovenian people (nation).

To the Slovenian assembly there was one day before its session addressed a
firm demand from the federal authorities and of Central committee of the Party (it
was the strongest political pressure against Slovenia until then) not to adopt the
proposed constitutional amendments: Slovenian assembly didn't follow this
demand and adopted all proposed amendments.

So the crisis of Yugoslav federation began to ripen. There were still some
efforts to reconcile the opposite views on conception of federation but no one of



them succeeded. By Slovenia and Croatia there was elaborated a concept of
reorganization of the federation into a confederation. Serbia decisively rejected
this proposal.

IX. Secession or dissolution?

So in several republics (federal units) were made steps to reach their
independency.

The Republic of Slovenia organized on 23 December 1990 a plebiscite
(referendum): in favour of independent Republic of Slovenia voted 88,5% of all
registered voters.

This was the basis for further activities. One of these was the proposal for
consenting disunion of SFRJ, adopted by Slovenian Assembly on 20 February 1991
in a form of Resolution. Unfortunately this proposal was without expected effect.
In that time Milomevi¢c as powerful leader of Serbia was not ready to accept
peaceful dissolution of Yugoslavia. He planned to use even armed force to
preserve Yugoslavia made after his conception.

Final decisions about the independency and constituting their independent
states were adopted in all republics in 1991 and 1992 (Slovenia on 25 June 1991;
Croatia on 25 June 1991; Macedonia in September 1991; Bosnia and Herzegovina
on 14 October 1991; Serbia and Montenegro on 27 April 1992, establishing the
Federative Republic of Yugoslavia).

In the process of break off of Yugoslavia (SFRJ) Serbia tried to enforce its
standpoint that four federal units (republics) - Slovenia, Croatia, Macedonia and
Bosnia and Herzegovina — seceded from the SFRJ. The aim of this assertion of
Serbia was to reach the acknowledgement of his theory that the SFRJ exists
further despite missing four of previous six component republics, now being
composed only of republics Serbia and Montenegro. Through that formula Serbia
with Montenegro wanted to reach the status of automatic succession after SFRJ.

The Arbitration Committee (Badinter Commission) rejected this assertion of
Serbia and stated that in the case of SFRJ there is no secession but dissolution.
The process of dissolution of SFRJ began on 29 November 1991 and it was
completed on 4 July 1992. All new independent states arisen from SFRJ have
equal status of state successor after the SFRJ. This new states (Bosnia and
Herzegovina, Croatia, Macedonia, Slovenia, Federal republic of Yugoslavia) settled
main problems of succession in Agreement of succession, signed in Vienna in June
2001.



